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Subject: OCR Clarifies Duties of LEAs Regarding Students with Disabilities 

Participating in Extracurricular Athletics 

  Memo No. 02-2014    

 
 

As described in Legal Update Memo 2-2013, the United States Department of Education Office 

for Civil Rights (“OCR”) released a “Dear Colleague Letter” (“DCL”) on January 25, 2013,
1
 that 

appeared to significantly expand OCR’s expectations for Local Educational Agencies (“LEAs”) 

to ensure that students with disabilities have opportunities to participate in extracurricular 

athletics equal to those of other students pursuant to Section 504 of the Rehabilitation Act of 

1973 (“Section 504”).  Among other issues, the DCL suggested that LEAs would have to create 

new athletic opportunities specifically for students with disabilities if the LEAs’ existing athletic 

opportunities precluded, even with reasonable modifications or aids and services, students with 

disabilities from participating. 

 

The General Counsel of the National School Boards Association (“NSBA”), Francisco Negron, 

wrote OCR on May 21, 2013, expressing three main concerns with the letter from OCR: 

1. Expansion of OCR’s View of Its Authority Under Section 504; 2.  Confusing Blend of OCR 

Enforcement Standards; and 3.  Need for Clarity in Ultimate Conclusions in DCL. 

 

On December 16, 2013, the Deputy Assistant Secretary for Policy at OCR, John DiPaolo, 

responded to Mr. Negron through a three-page document.  Mr. DiPaolo’s letter addressed four 

areas that provide extremely useful clarification regarding OCR’s positions on this issue:  
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1. Equal Opportunity – the legal standard that LEAs should follow to ensure that students 

with disabilities have an equal opportunity to participate in extracurricular athletic 

opportunities, but clarified “[i]t does not mean every student with a disability has the 

right to be on an athletic team, and it does not mean that school districts must create 

separate or different activities just for students with disabilities.”  

 

2. Individualized Inquiry – the requirement that the determination of whether or not the 

student with a disability can participate in the athletic activity, with or without reasonable 

modifications or aids and services, must be made on a case-by-case basis.  However, this 

analysis does not have to occur by a Section 504 team and instead could be “…something 

as straightforward as a coach or athletic staff member consulting with the student and 

student’s parents to determine what reasonable modifications could be provided to give 

the student an equal opportunity to participate in the activity.” 

 

3. Free Appropriate Public Education (“FAPE”) and Equal Opportunity to Participate – 

while an Individualized Educational Program (“IEP”) developed pursuant to the 

Individuals with Disabilities Act (“IDEA”) is one means of complying with Section 504,  

“OCR is not, however, articulating a legal requirement under Section 504 that such IEPs 

must address participation [in] extracurricular athletics”
2
 and “[f]urthermore, OCR is not 

stating that Section 504’s FAPE provisions require that a student’s participation in 

nonacademic services, e.g. extracurricular athletics, be addressed by the Section 504 team 

as part of delivering FAPE.” 

 

4. Creation of New Athletic Opportunities – while OCR encourages LEAs to consider 

developing additional athletic opportunities for students who cannot participate in the 

LEAs’ existing athletic programs “…it is not OCR’s view that a school district is 

required to do so.”  

 

For your convenience, please see attached the December 16, 2013, letter from Mr. DiPaolo. 

 

Please contact our office with questions regarding this or any other legal matter. 

                                                 
2
 Emphasis in original. 








