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On March 27, 2014, the Court of Appeal in San Jose released its decision in City of San 
Jose v. Superior Court (Smith) (2014) 225 Cal.App.4th 75, 169 Cal.Rptr.3d 840. The case 
involved a public records request by a citizen seeking several categories of private e-mails and 
text messages sent by the City’s mayor and City Council members.  The lower court ruled in 
favor of the citizen, and the officials asked the Court of Appeal to review that ruling. The Court 
of Appeal overturned the trial court’s decision, and concluded that communications sent 
using private cell phones or on private e-mail accounts were not public records that had to 
be disclosed. 

 
FACTS: 

 
In June, 2009 Ted Smith submitted a request to the City seeking 32 categories of records 

involving specified persons and issues relating to downtown San Jose redevelopment. The City 
complied with all but four categories of requests. These four requests were for “[a]ny and all 
voicemails, emails or text messages sent or received on private electronic devices used by [the 
mayor] or members of the City Council, or their staff” regarding the redevelopment project. 

 
The City disclosed responsive non-exempt records sent from or received on private 

electronic devices using these individuals’ City accounts, but not records from those persons’ 
private electronic devices using their private accounts (e.g., a message sent from a private Gmail 
account using the person’s own phone or other electronic device). The City took the position that 
these items were not public records within the meaning of the Public Records Act.  When the 
matter reached the Superior Court, the Court ruled in favor of Smith and against the mayor and 
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City officials. 
 

THE COURT’S DECISION: 
 
The Court of Appeal overturned the trial court’s decision.  It reviewed the language and 

the history of the Public Records Act and noted that a “public record” subject to disclosure is 
defined in the Act as any writing “prepared, owned, used, or retained by any state or local 
agency.” (Govt. Code § 6252, subd. (e).) Smith argued that the City officials were the same as 
the “agency,” because a public agency can only act through individuals. 

 
The Court of Appeal disagreed.  The Court noted that unlike some statutes in which a 

public official is essentially defined as an “alter ego” of the agency, here the language was clear 
that the agency had to have “prepared, owned, used, or retained” the writing in order for it to fall 
under the statute’s coverage.  Because communications by City officials using their private 
devices were not “prepared, owned, used, or retained” by the public agency, they fell outside the 
coverage of the statute.  Thus, such communications are not subject to a public records request, 
even if these communications discuss public business. 
 
IMPLICATIONS FOR DISTRICTS: 

 
This Court acknowledged that this could constitute a “loophole” by which public officials 

could discuss public business by restricting their communications to privately-owned cell phones 
or e-mail accounts to prevent a record from being created that would have to be disclosed in 
response to a public records request.  The Court concluded that any concerns about that would 
best be left to the Legislature. 

 
The decision is not completely final as of this writing.  The decision was filed on March 

27, 2014, and a petition asking the California Supreme Court to review the decision was filed on 
May 7.  In addition, there have been requests filed asking the Supreme Court, as an alternative, 
to order the decision “depublished.” If that happens, even if the Supreme Court does not review 
the case, the Court of Appeal’s decision could no longer be cited as precedent.  Finally, even if 
the Supreme Court rejects both of those requests, because the decision is based entirely on the 
interpretation of a statute, the Legislature can always change the law to make such 
communications explicitly subject to public records requests. 

 
For the time being, however, unless the decision is overturned, such communications are 

beyond the scope of a public records request.  Public officials should keep in mind, of course, 
that the scope of the decision is arguably limited.  Certain communications that do not leave a 
written record, such as a spoken telephone call, have always been beyond the reach of the Act.  
And even if the ruling ultimately stands, private messages sent to or from an account controlled 
by a public agency (e.g., if a trustee uses a private account to send an e-mail to the college 
president’s public agency account) could still be subject to the Public Records Act.
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officials, of course, should also not assume that even if communications not subject to public 
inspection, this permits communications that might, e.g., violate the Brown Act. 

 
If you have any questions, please contact one of the attorneys in our offices. 

                                                 
1
 The City apparently did not raise the argument that such communications possibly influenced the officials’ 

decision-making process, and were therefore exempt from disclosure under what is known as the “deliberative 
process privilege” under Government Code § 6255, which is also part of the Public Records Act. 


