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 On June 10, 2014, California Superior Court Judge Rolf Treu issued a decision in 

Vergara v. California (6/10/14, No. BC484642 (Los Angeles Superior Court)),
1
 the closely-

watched case regarding teacher tenure, dismissal, and layoffs.  After thirty-three days of trial, the 

Court found that the following Education Code sections violate the equal protection clause of the 

Constitution of California: section 44929.21(b) (“Permanent Employment Statute”); sections 

44934, 44938(b)(1) and (2) and 44944 (“Dismissal Statutes”); and section 44955 (“Last-In-First-

Out (‘LIFO’) Statute”).  The Court, which refers to these statutes together as the “Challenged 

Statutes,” found that they “impose a real and appreciable impact on students’ fundamental right 

to equality of education and that they impose a disproportionate burden on poor and minority 

students.”   

 

Case Background 

 

 The lawsuit was filed on behalf of nine public school students by Students Matter, a 

nonprofit organization founded by Silicon Valley entrepreneur David Welch.  The plaintiffs 

claimed that the Challenged Statutes violate the California Constitution equal protection clause 

because they “result in grossly ineffective teachers obtaining and retaining permanent 

employment, and that these teachers are disproportionately situated in schools serving 
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 A copy of the decision is attached to this memorandum. 
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predominantly low-income and minority students.”  Further, the plaintiffs claimed that the 

Challenged Statutes violate the plaintiffs’ “fundamental rights to equality of education by 

adversely affecting the quality of the education they are afforded by the state.”   

 

Decision 

 

 Regarding the Permanent Employment Statute, which sets forth the two-year tenure 

period for districts with average daily attendance of 250 or more, the Court noted that the “two-

year” statute is actually a “misnomer” because the decision to non-reelect must be made on or 

before March 15 of the second year of a teacher’s employment.  The short time frame is 

insufficient to make “an informed tenure decision,” resulting in some teachers who are not 

competent being retained and some competent teachers not being retained.  The Court 

determined that the Permanent Employment Statute disadvantages both students and teachers 

“unfairly, unnecessarily, and for no legally cognizable reason.” 

 

 As to the Dismissal Statutes, the Court cited evidence that to bring a dismissal case to its 

conclusion could cost from $50,000 to $450,000 and take anywhere from two to ten years.  In 

contrast to the “tortuous” certificated employee dismissal process, the Court observed that the 

dismissal process for classified employees, who also have “property right” in their permanent 

employment, provides for notice, the right to respond either orally or in writing, a hearing before 

the employing district, and opportunity for appellate review by independent state courts, at 

“much less time and expense.” The Court concluded that “the current system [for certificated 

dismissal] required by the Dismissal Statutes [is] so complex, time consuming and expensive as 

to make an effective, efficient yet fair dismissal of a grossly ineffective teacher illusory.” 

 

 Finally, the Court addressed the LIFO Statute, explaining that it requires the last-hired 

teacher to be the first-fired in the event of layoffs.  California’s approach to the order of layoff is 

in a “distinct minority”; only nine other states provide that seniority is the sole factor, or one that 

must be considered.  The LIFO Statute, the Court concluded, creates a “lose-lose situation” in 

which efficient and gifted junior teachers are laid off while ineffective senior teachers who harm 

the students remain in place. 

 

Implications for Districts 

 

The Court’s decision prohibits enforcement of the Challenged Statutes, but also places a 

stay on the prohibition until the appeals process is complete.  This means that for now the 

Challenged Statutes will continue to operate as they did before this decision.  The California 

Teachers Association already has vowed to appeal.  Our office will provide updates on the case 

as the appeal process moves forward.   

 

The Vergara case has captured national attention and sparked heated debates over teacher 

tenure and unions, education reform, quality of education, equality in education, privatization of 

schools, and other critical issues in public education.  In the wake of this decision, the call for 

legislative reform is mounting. We anticipate that the Vergara decision will provide impetus to 

push for education reform legislation in areas that Vergara did not address directly. Notably, the 
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Court’s emphasis on equality of education in terms of the “quality of the educational experience” 

could open the door to challenges on school funding, programs offered, and more.   

  

Please contact our office for further information regarding Vergara v. California or any 

issues relating to certificated tenure, dismissal, and layoffs. 

 

 

Enc.  Decision  


































