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Memo No. 30-2014 
 

 
This update is intended to provide a summary of the requirements for competitive 

bidding, and the circumstances in which districts are entitled to use exceptions to that practice. 

 

Basic Rules 

 

The basic rules for competitive bidding are set forth in Public Contract Code §§ 20110-

20118.4.  The Public Contract Code generally divides public contracts into three types, two of 

which must be competitively bid in at least some circumstances: 

 

1) Contracts for lease or purchase of equipment, materials, or supplies, or for 

services or repairs; 

2) Contracts for a “public project” as defined in Public Contract Code § 22002; and 

3) Contracts for professional services, insurance, and work done by day labor or 

force account. 

  

1) Contracts for lease or purchase of equipment, materials, or supplies, or for services or 

repairs.  Public Contract Code § 20111 provides that such contracts exceeding $50,000 

must be competitively bid.  The $50,000 figure is adjusted annually for inflation, and that 

limit has risen to $84,100 for calendar year 2014.  Any contract at or above this threshold 

must be bid. 

 

Public Contract Code § 20111 further provides that the following types of contracts 

exceeding $84,100 must be competitively bid: 
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A) The purchase of equipment, materials, or supplies to be furnished, sold, or leased, 

to the district. 

 

B) Services, except for construction services. 

 

C) Repairs, including any “maintenance” as defined in Public Contract Code § 20115 

that is not a “public project” as defined in Public Contract Code § 22002, 

subdivision (c).  Subdivision (c) defines a “public project” to include most repairs 

to a facility (including painting or repainting).  Nevertheless, routine, recurring, 

and usual work for the preservation of a facility for its intended purpose—

including minor repainting—is not a “public project.” 

 

2) Contracts for “public projects” as defined in Public Contract Code § 22002.  Public 

Contract Code § 20111, subdivision (b) requires competitive bidding for construction 

services (which § 22002 refers to as “public projects”), and sets the threshold at projects 

costing $15,000 or more.  Unlike purchases of equipment, materials, services, or supplies, 

the $15,000 figure is not indexed for inflation. 

 

“Public project” as defined in Public Contract Code § 22002 includes construction, 

reconstruction, erection, alteration, renovation, improvement, demolition, repair, painting 

and repainting.  On the other hand, § 22002, subdivision (d), excludes “maintenance 

work” from its definition of a “public project.”  “Maintenance work,” as noted above, is 

defined as routine, recurring, and usual work for the preservation of a facility for its 

intended purpose—including minor repainting. 

 

The $15,000 limit applies to the “contract” and not the entire “project.” 

 

3) Contracts for professional services or advice, insurance services, other purchases or 

services exempt from § 20111, and work done by day labor or force account in 

accordance with § 20114.  Unlike the other two categories of public contracts, purchases 

or services falling within this category do not have to be competitively bid.  In many 

cases, however, public agencies are well-advised, and sometimes are required, to use a 

request for proposals (“RFP”) process, in which different companies compete for the 

contract, but the agency is not required to accept the low bidder. 

 

Exceptions to the $84,100 Bidding Limit 

 

As just noted, Public Contract Code § 20111 expressly provides that contracts for 

professional services or advice, insurance services, other purchases or services exempt from 

§ 20111, and work done by day labor or force account in accordance with § 20114, are not 

subject to the bidding requirements outlined above.  Other contracts that are exempt include: 

 

• Narrowly-Tailored Specifications (aka, “Futile and Unavailing,” or “Sole Source”) 

If the specifications for the equipment, materials, or supplies to be furnished, sold, or leased 

to the district are so precise that only one product meets those specifications, then the item 

does not have to be competitively bid because, as a practical matter, only one manufacturer 
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or supplier can meet those requirements.  This is sometimes described as the competitive 

bidding statutes being “futile and unavailing.”  See, e.g., San Diego Service Authority for 

Freeway Emergencies v. Superior Court (1988) 198 Cal.App.3d 1466, 1469; Hodgeman v. 

City of San Diego (1943) 53 Cal.App.2d 610.  This situation should be invoked only after 

consulting with legal counsel. 

 

Public Contract Code § 3400, however, prohibits public works project specifications from 

limiting the bidding, directly or indirectly, to any one specific concern, or calling for a 

designated material, product, thing, or service by specific brand or trade name unless the 

specification is followed by the words “or equal.” 

 

• The “State List” 

Competitive bidding may be avoided when purchasing materials, equipment, or supplies 

through the Department of General Services using either a CALNET Integrated Services 

contract or its California Multiple Award Schedule (“CMAS”). (Education Code § 17595; 

see also, Public Contract Code § 10298 et seq.) 

 

• “Piggybacking” 

Competitive bidding may be avoided by arrangement with another public agency that has 

already purchased or leased materials, supplies, equipment, vehicles, and other personal 

property.  One public agency may enter into a contract based on a bid solicited by another 

public agency under that agency’s statutory requirements, if the earlier bid specifically allowed 

other public agencies to use it.  This is also known as “piggybacking.”  

(Public Contract Code § 20118) 

 

• Data Processing Equipment 

After soliciting bids in accordance with the statutory bidding requirements, a district may 

contract with any one of the three lowest competitive bidders for the procurement and/or 

maintenance of electronic data processing systems and supporting software in any manner 

the board deems appropriate. (Public Contract Code § 20118) 

 

• Technological Supplies and Equipment 

Because improvements in computers, software, telecommunications equipment, and other 

related electronic equipment advances so quickly, if the governing board makes a finding that 

a particular procurement will make specialized equipment available for a district, the district 

may use “competitive negotiation” to procure such equipment.  An RFP process may be used 

that considers other factors besides price, such as vendor financing, support, performance, 

and others listed in the statute.  This process may not be used to obtain products available in 

substantial quantities to the general public, however. (Public Contract Code § 20118.2) 

 

• Transportation Services 

When contracting for transportation services, the district must solicit bids if it is 

contemplated that the contract may be with an entity other than a common carrier or a 

municipal transit system. However, the district may award the contract to someone besides 

the lowest responsible bidder. (Education Code § 39802) 
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• Instructional Materials 

Districts may purchase specified instructional materials without taking estimates or 

advertising for bids. (Public Contract Code § 20118.3) 

 

• Food Service Consulting Services 

All contracts for management consulting services relating to food services must comply with 

Education Code § 45103.5. The California Department of Education has stated that this 

section by implication prohibits districts from contracting out (i.e., using other than district 

employees) for management services related to food services. 

 

• Energy Service Contracts 

Districts may develop energy conservation, cogeneration, and alternate energy supply 

sources at their facilities by entering into an energy service contract if the governing body 

finds that the anticipated cost for energy will provide savings over the purchase of energy.  

Districts may use an RFP process, but even that process is voluntary; bidding, however, is 

not required.  Various findings by the governing board are also required to use this process.  

(Government Code § 4217.10 et seq.) 

 

• Insurance 

Districts may purchase insurance policies (including liability, property loss, and group and 

life coverage) without going to bid.  

(Government Code §§ 990 and 5322, Education Code §§ 35208 and 17561 et seq.) 

 

• Professional Experts 

Without going to bid, districts may contract with a person who will furnish “special services 

and advice” in financial, economic, accounting, engineering, legal, or administrative matters. 

Any person so employed must be specially trained and experienced and competent to 

perform those special services. (But see discussion below for architects and engineers.) 

(Government Code § 53060.) (See also Education Code § 35204 re: attorneys.)  

 

• Architectural and Engineering Services 

Despite what is stated in the preceding paragraph, “architectural and engineering services” 

(defined in Government Code § 4529.10 to include architectural, landscape architectural, 

engineering, environmental, land surveying, or construction project management services) 

must be procured using a competitive selection process. (Government Code § 4529.12) 

 

• Other Services  

In addition to those above, there are a number of other situations in which districts are 

specifically permitted to contract for services, e.g., Education Code § 38004. In addition, 

Government Code § 53060, discussed above, has also been interpreted to permit acquisition 

of services besides those typically considered “professional,” such as for security alarm 

monitoring or sewage disposal. The services that fall within this exclusion from competitive 

bidding depend of the nature of the services, the necessary qualifications required of persons 

to perform the services, and the availability of the services from public sources. If the 

services may be obtained from your employees, this section does not provide authority to 

contract outside for those services. Services are “special services” if they are in addition to 
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those usually, ordinarily and regularly obtained through public sources, even if the services 

are the usual, ordinary and regular services rendered by the person in the particular field of 

endeavor. Whether or not a service is “special” is a question of fact. 

 

• Services Currently or Customarily Performed by Classified Personnel. 

Education Code § 45103.1 established standards for the use of personal services contracts to 

achieve cost savings, but only when specific, and very restrictive criteria, are met.  Personal 

services contracting is also permitted when (1) the contract would be for new functions that 

the Legislature mandates or authorizes be performed by independent contractors; (2) the 

services would not be available within the district or cannot be satisfactorily performed by 

district employees; (3) the services would be incidental to a purchase or lease contract; (4) 

the policy, administrative, or legal goals and purposes of the district could not be 

accomplished through the regular or ordinary hiring process; (5) the work would meet 

criteria for emergency appointment; (6) equipment, materials, facilities, or support services 

would be provided that could not feasibly be provided by the district; or (7) the services 

would be of an urgent, temporary, or occasional nature. 

 

In addition, contracting out classified (or certificated) bargaining unit work is subject to 

negotiation with the affected unit. 

 

• Services Performed by Other Public Agencies. 
Various code sections expressly permit (or require) school districts to contract with other 

public agencies to perform services on their behalf; see, e.g., Education Code § 17566, 

relating to the county office of education administering a district’s self-insurance fund. Even 

in the absence of specific statutory authority, Government Code § 6502 permits districts to 

enter into agreement with other public agencies to “jointly exercise any power common to 

the contracting parties.” For example, an agreement under the broad authority of § 6502 to 

have another district perform vehicle maintenance would not, in our opinion, be subject to 

Education Code § 45103.1 discussed above. However, if the agreement involved work 

already being performed by members of a district’s bargaining unit, entering into a contract 

for those services even with another public entity would be subject to negotiation, whether 

categorized as “contracting out” or “transferring” bargaining unit work. 

 

Public Works Contracts That Do Not Have to Comply With These Rules  

 

• Alternative Procedures for Construction 

If a district has adopted the alternative procedures set forth in Public Contract Code § 22000, 

et seq. (“the Act”), those procedures would apply to a “public project” instead of § 20111. 

Bid limitations for districts subject to the Act are as follows, under Public Contract Code 

§ 22032: 

 

•  Public projects of forty-five thousand dollars ($45,000) or less may be performed by 

force account, by negotiated contract, or by purchase order. 

 

•  Public projects of one hundred thousand seventy-five dollars ($175,000) or less may 

be let to contract by informal procedures as set forth in the Act. 
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•  If all bids received are in excess of one hundred thousand dollars ($175,000), but the 

low bid is one hundred ten thousand dollars ($187,500) or less, the governing board, 

by four-fifths vote, may award the contract to the lowest responsible bidder if it 

determines that the cost estimate was reasonable. 

 

•  Public projects of more than one hundred thousand dollars ($175,000) shall, except as 

otherwise provided by the Act, be subject to formal bidding procedures set forth in 

the Act. 

 

The bidding thresholds set forth above are not indexed for inflation as is the threshold 

under § 20111, but in 2011 the Legislature increased them substantially. Therefore, 

before relying on the thresholds above, districts should consult with legal counsel to 

ensure that these are the most up-to-date bidding limits. 

 

Once a district adopts these procedures, in the event of a conflict between the Act and any 

other bidding procedure, the Act prevails. Therefore, adoption of the Act also affects a 

school district’s formal bidding procedures, procedures for dealing with emergencies, 

method of awarding a bid in the event of a tie, and procedures for failure to receive bids 

(see Public Contract Code §§ 22030-22045). 

 

(Our office has prepared a sample resolution, a sample policy, and a sample notification 

letter for use by districts that wish to adopt these procedures. We have also printed copies of 

the Cost Accounting and Procedures Manual of the California Uniform Public Construction 

Cost Accounting Commission for district use.) 

 

 Energy Conservation Facilities 
As noted above, districts may use the RFP process when considering “energy service 

contracts,” “facility financing contracts,” and “facility ground leases” related to energy 

conservation facilities.  Even the use of an RFP process, however, is not required. 

(Government Code § 4217.10 et seq.) 

 

 Design-Build 

Education Code § 17250.10 et seq. permits districts to use design-build (i.e., a process in 

which both the design and construction of a project procured from a single entity) in limited 

circumstances (e.g., if the cost of the design-build contract exceeds $10,000,000). 

 

 Day Labor and Force Account 
Public Contract Code § 20114 permits districts to carry out construction, repairs, and 

maintenance by day labor or force account whenever the total number of hours on the job 

does not exceed 350. Section 20114 permits larger districts with more than 35,000 ADA to 

carry out repairs or maintenance by day labor or force account if the “job” meets either of 

the following two tests: 

 

  The total number of hours on the job does not exceed 750, or 

 

  The cost of material does not exceed $21,000. 
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However, if a district has adopted the alternative procedures set forth in Public Contract 

Code § 22000 et seq., those procedures would apply instead of § 20114. 

 

• Emergencies 

Competitive bidding may be avoided when repairs, alterations, work, or improvement is 

necessary in an “emergency.”  An “emergency” is defined by Public Contract Code § 1102 as 

“a sudden, unexpected occurrence that poses a clear and imminent danger, requiring 

immediate action to prevent or mitigate the loss or impairment of life health, property, or 

essential public services.”  The governing board must adopt a resolution by unanimous vote 

finding that an emergency exists, and the County Superintendent of Schools must also 

approve the contract. (Public Contract Code § 20113). 

 

Warning:  Even if a contract is not subject to Public Contract Code § 20111, other rules 

applicable to all public works may still apply — e.g., prevailing wage and other labor laws, 

contractor licensing and bonding requirements, state and/or local  building codes, and 

storm water permits. 

 

Please contact our office with questions regarding this Legal Update or any other legal matter. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
The information in this Legal Update is provided as a summary of law and is not intended as legal advice.  

Application of the law may vary depending on the particular facts and circumstances at issue.  Therefore, we 

recommend that you consult legal counsel to advise you on how the law applies to your specific situation. 
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