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Governor Gavin Newsom signed Executive Order N-3-22 on Tuesday, January
11, 2022, to allow K-12 schools greater flexibility in meeting short-term staffing
needs for in-person instruction related to the current surge in COVID-19 cases
driven by the Omicron variant.
The Governor’s Executive Order provides immediate relief by temporarily
lifting limitations in place for retired teachers to return to the classroom,
allowing student teachers to serve in classrooms on their own, extending the
number of days that a substitute teacher can serve, and providing a fast track for
emergency credentials. The Executive Order applies to school districts, county
offices of education, and charter schools.
The order allows for the following through March 31, 2022:
• Substitutes may serve in a single general education assignment no more
than 120 days through March 31, 2022. Note that the previous 30-day
limitation was already extended to 60 cumulative days for general, special,
and career technical education assignments through July 1, 2022.
• Waives the requirement in Education Code section 46300 for student
teachers to be supervised by a credentialed teacher for purposes of
calculating average daily attendance for apportionment through March 31,
2022.
• County offices of education may issue a temporary certificate to expedite
placing a substitute teacher in a classroom. The requirement to submit an
application to the Commission on Teacher Credentialing is waived.
However, substitute teachers who receive the temporary certificate under
the Order still must hold a bachelor’s degree and obtain a certificate of
clearance.
• Waives limitations on post-retirement earnings and the break-in-service
requirements for STRS retirees who are at normal retirement age to allow
them to serve as substitute teachers.
o Suspends the 180 day break-in-service requirement for retirees
through March 31, 2022.
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o Suspends post-retirement compensation limitations and procedural
requirements for appointment under Education Code section 21214.5(a)(g) for compensation earned during the 2021-2022 school year through
March 31, 2022 for all STRS retirees.
Please note that the waivers for retirees apply to those retirees who are at normal retirement age,
which is defined as “60 years of age, or 62 years of age for a member subject to the California
Public Employees' Pension Reform Act of 2013, which is the age upon attainment of which the
member becomes eligible under the Defined Benefit Program for a service retirement allowance
without reduction because of age and without special qualifications.” (Cal. Educ. Code §
22148.) That means if your local educational agency allows for earlier retirement, those retirees
may not qualify under the terms of the Executive Order.
To take advantage of these options, school districts, county offices of education, and charter
schools are required to make a written finding stating that the temporary staffing flexibility will
support maintaining in-person services for students despite staffing shortages caused by the
Omicron-driven rise in COVID-19 cases. This written finding must be signed by the school
district superintendent, county superintendent of schools, or charter school’s leader, or such
officials’ designee, and made available to the public upon request.
The Executive Order can be found here, and is also attached for reference.
Please contact our office with questions regarding this Legal Update or any other legal matter.

The information in this Legal Update is provided as a summary of law and is not intended as legal advice.
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recommend that you consult legal counsel to advise you on how the law applies to your specific situation.
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EXECUTIVE DEPARTMENT
STATE OF CALIFORNIA

EXECUTIVE ORDER N-3-22
WHEREAS on March 4, 2020, I proclaimed a State of Emergency to exist in
California as a result of the threat of COVID-19; and
WHEREAS since then, California schools have been among the safest
places in a community, providing supervised learning environments with
universal mask-wearing, access to testing, superior ventilation, and staff who are
vaccinated at high rates; and
WHEREAS billions of dollars in investments and countless hours of work by
school and public health officials have reduced in-school transmission to
minimal levels, far lower than community transmission; and
WHEREAS alternatives to in-person learning leave many students
unsupervised or in environments without robust safety measures, in addition to
losing the benefits to mental health, social-emotional well-being, and academic
progress of in-person learning; and
WHEREAS the temporary statutory authorization for public schools to
receive state funding for providing distance learning if they are not open for in
person instruction due to the COVID-19 pandemic sunset on June 30, 2021, as
intended when it was initially authorized, and state law governing the 2021-22
school year again reflects the State's long-standing policy of requiring public
schools to provide in-person instruction as a condition of receiving state funding;
and
WHEREAS on August 16, 2021, I issued Executive Order N-12-21, Paragraph
8, waiving certain procedural requirements for retired teachers to return to the
classroom and earn compensation without impacting their retirement benefits;
and
WHEREAS on March 12, 2020, I issued Executive Order N-25-20, Paragraph
7; on March 21, 2020, I issued Executive Order N-35-20, Paragraph 3; and on
August 16, 2021, I issued Executive Order N-12-21, Paragraph 7, which waived
limitations for other retirees from public employment to return to work and earn
compensation without impacting their retirement benefits; and
WHEREAS retired teachers and retired classified personnel have answered
the call to return to the classroom to support the safe return to in-person
instruction during the 2021-22 school year; and
WHEREAS California's commitment to the twin goals of COVID-19 safety
and in-person learning have yielded remarkable results, with California schools
accounting for less than 0.3% of school closures nationwide leading into the
winter holidays, despite educating 12% of the nation's students; and
WHEREAS since Thanksgiving, the statewide case rates and hospitalization
rates have increased dramatically; and
WHEREAS this surge is being driven by the recent emergence of the
Omicron variant, which early data suggest is more transmissible but less virulent

than the Delta variant, and which has recently been estimated to account for
approximately 70% of cases sequenced nationally; and
WHEREAS even when faced with the surge of cases in Fa ll 2021 driven by
the Delta variant and the current surge of cases driven the Omicron variant, the
State has remained firmly committed to using all tools available to enable
schools to remain safe and open for in-person instruction; and
WHEREAS to that end, the State has invested further in school safety
measures by supplying over 13 million at-home antigen tests to schools
beginning in early December 2021, conducting over 3.6 million COVID-19 tests
for students and staff through school-testing programs at over 4,400 school sites,
supplying millions of N95 respirators to schools statewide, and continuously
promoting the benefits of vaccination to all students ages 5 and older and
making vaccines readily available to the public-efforts that have led to over 80
percent of eligible Californians receiving at least one vaccine dose so far
(including 49 percent of Californians aged 5 to 17); and
WHEREAS because of transmission that occurred outside the school over
the winter holidays, schools nationwide are experiencing short-term staffing
shortages, which has put a heavy strain on school operations; and
WHEREAS providing temporary flexibility regarding administrative
processes and other requirements will further support schools to maintain orderly
operations with qualified staff, continuing to keep students in supervised learning
environments with strong COVID- 19 safety measures and learning opportunities;
and
WHEREAS providing additional flexibility to support retired teachers and
classified personnel who have returned to support safe, in-person learning, and
eliminating barriers that may prevent additional retired teachers and classified
personnel from returning to support safe, in-person learning, will also further assist
schools to maintain orderly operations, continuing to keep students in supervised
learning environments with strong COVID- 19 safety measures and learning
opportunities; and
WHEREAS under the provisions of Government Code section 8571, I find
that strict compliance with the statutes specified in this Order would prevent,
hinder, or delay appropriate actions to preven t and mitigate the effects of the
COVID-19 pandemic.
NOW, THEREFORE, I, GAVIN NEWSOM, Governor of the State of California,
in accordance with the authority vested in me by the State Constitution and
statutes of the State of California, and in particular, Government Code sections
8567, 8571, and 8627, do hereby issue the following Order to become effective
immediately:
IT IS HEREBY ORDERED THAT:

1. The temporary flexibilities authorized through this Order shall apply to a
school district, county office of education, or charter school only if the
school district superintendent, county superintendent of schools, or
charter school leader, or such officials' designee, makes a written
finding, which shall be signed by the official or designee and retained
and made available to any member of the public upon request, that

temporary staffing flexibility will support the school district, county office
of education, or charter school in maintaining in-person services for
students despite staffing shortages caused by the Omicron-driven rise
in COVID-19 cases.
2. For the purposes of providing emergency substitute teaching services

as authorized by Title 5, California Code of Regulations section
80025(b), temporary certificates may be issued pursuant to Education
Code section 44332( a) without regard to whether the recipient has a
pending credential or permit application or has made the statement
under oath required by that section, and any contrary requirements of
section 44332(0) are hereby suspended through March 31, 2022. All
applicants receiving temporary certificates pursuant to section
44332(0) must meet the remaining eligibility requirements in section
80025 and all requirements of Education Code section 44332.6.
3. The limitations in California Code of Regulations, Title 5, sections
80025.1 (c) and 80025.3(0) and (b), as modified via Section 47 of
Assembly Bill 167, Chapter 252, Statutes of 2021, on the duration for
which substitute teachers can be assigned to a single general
education assignment are extended to no more than 120 days through
March 31, 2022.
4. The requirement under Education Code 46300 and any related statute
or regulation that students be under the direct supervision of a
certificated employee of a school district or county office of education
for calculating average daily attendance for apportionment is
suspended for each day, or portion thereof, that a student teacher is
assigned to a classroom without the supervision of a credentialed
teacher through March 31, 2022.
5. The post-retirement compensation limitations in subdivisions (d), (f), and
(g) of Education Code section 24214 are suspended for compensation
earned during the 2021-22 school year through March 31, 2022.
6. For a retired member that has attained the normal retirement age at
the time the compensation was earned, the post-retirement
compensation limitations and procedural requirements in subdivisions
(a) through (g) of Education Code section 24214.5 are suspended for
compensation earned during the 2021-22 school year through March
31, 2022.
7. For retired classified and certificated personnel who have attained the
normal retirement age at the time the compensation was earned, the
180-day break in service requirement under subdivision (g) of
Government Code section 7522.56 is suspended for compensation
earned from the public employers identified in Education Code section
26113( a) ( 1) and (3) through March 31, 2022.

IT IS FURTHER ORDERED that as soon as hereafter possible, this Order be
filed in the Office of the Secretary of State and that widespread publicity and
notice be given of this Order.

This Order is not intended to, and does not, create any rights or benefits,
substantive or procedural, enforceable at law or in equity, against the State of
California, its agencies, departments, entities, officers, employees, or any other
person.

IN WITNESS WHEREOF I have hereunto set
my hand and caused the Great Seal of the
State of California to be affixed this 11th
day of January 2022 .
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GAVIN NEWSOM
Governor of California

ATTEST:

SHIRLEY WEBER, PH.D.
Secretary of State

